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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO, ) 
 ) Supreme Court No. 44922 
 ) 
                               Plaintiff-Respondent, ) 
 ) 
   -vs- ) 
 ) 
ROBERT DOUGLAS CRUSE ) 
 ) 
 ) 





REPLY BRIEF OF DEFENDANT-APPELLANT 
_____________________________________________ 
 
APPEAL FROM THE DISTRICT COURT 
OF THE FOURTH JUDICIAL DISTRICT 
IN AND FOR VALLEY COUNTY 
 
HONORABLE JASON D. SCOTT, DISTRICT JUDGE, PRESIDING 
------------------------------------------------------------------------- 
Michael G. Pierce   Lawrence G. Wasden 
Attorney at Law   Attorney General for the State of Idaho 
489 W. Mountain Road  Criminal Division 
P. O. Box 1019   P. O. Box 83720 
Cascade, Idaho 83611   Boise, Idaho 83720-0010 
michael@michaelpiercelaw.com ecf@ag.idaho.gov 
 













 A. Rule 35 Motion. 
 
 Contrary to Respondent’s assertion, Appellant’s argument on the failure of the 
court to grant the Rule 35 motion was not limited to “a single sentence” of Appellant’s 
Brief. The same arguments pertaining to the reasonableness of the sentence apply to the 
Rule 35 motion, and were argued throughout the brief.  
 In response to comments made by the Court at sentencing, the Rule 35 motion not 
only provided the Court with information about the defendant’s motives that was not 
previously in the record, but also with new information about:  
 (a) Scientific studies reinforcing the notion that prolonged or excessive 
viewing of Internet pornography can create a desensitization prompting exploration to 
increase stimuli, which can include an interest in child pornography; 
 (b) That treatment is readily available to Mr. Cruse through private treatment 
programs such as H & H Treatment Programs, and that he would willingly participate in 
them at his own expense; and 
 (c) That the Idaho prisons are filled beyond capacity and the cost to society of 
housing prisoners is exorbitant compared to the cost of supervising a person on probation 
or parole. 
 In its denial of the Rule 35 motion the court stated that it considered these 
arguments but the court did not mention or comment on any of them, preferring to focus 
on the single element of punishment. 
 The State has not attempted to refute any of these points so they must be accepted 
by this Court as valid. 
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 B. Pornography. 
 Contrary to the State’s assertion (Respondent’s Brief, p. 5) Mr. Cruse did not state 
that his addiction was to “child” pornography, but just to “pornography”. 
 While not minimizing the seriousness of the matter, it is noteworthy that the 
photos allegedly found on his computer were of naked female children in a shower, and 
not of children being abused by any sex acts. Mr. Cruse’s fascination was toward viewing 
nude girls that were underage. (PSI p. 4) 
 
 C. Prison Overcrowding and Cost to the State of Idaho. 
 Despite the fact that the Legislature has mandated a reduction in the number of 
inmates, the newest information on prison overcrowding indicates there are already 600 
more prisoners than beds. By May of 2019 the State expects there to be 1,000 more 
inmates than beds, and inmates will be sent to other states. (Statement by Director Henry 
Atencio to Board of Correction on December 6, 2017).  
 The State does not refute the negative affect on the citizens of the State of Idaho 
caused by Mr. Cruse’s prison sentence and the sentencing court ignored it completely 
 This court has discretion to exercise oversight of the sentences handed down by 
lower courts and has the authority to correct an inappropriate sentence. To do so in this 
case would not only benefit Mr. Cruse, a valuable member of society, but all of the 
taxpayers of the State of Idaho as well. 
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 At the time of this writing, Mr. Cruse will have spent a total of 528 days in the 
Valley County Jail. 
 
 D. Reasonableness. 
 On page 2 the Respondent’s Brief correctly quotes the accepted standard of 
reasonableness in sentencing by stating: “A sentence is reasonable if it appears necessary 
to accomplish the primary objective of protecting society and (emphasis added) to 
achieve any or all of the related goals of deterrence, rehabilitation, or retribution.” 
 However, it misquotes that standard on page 7 where it replaces the “and” with an 
“or”. The thrust of the State’s argument seems to be that punishment, by itself, can justify 
a prison sentence, even when all the other factors militate in favor of probation and 
against prison. 
 Both the statute (I.C. §19-2521(1) and the cases (Toohill and its progeny) clearly 
state that punishment is only appropriate if it is in furtherance of the paramount objective 
of protection of the public. 
 It is submitted that punishment for punishment’s sake, when it does not in any 
way contribute to the protection of the public, is an abuse of discretion. 
 Mr. Cruse is not a threat to society and all of the other factors in his case weigh 
overwhelmingly in favor of probation or parole. 
 
 Justice Bistline pointed out the benefits of probation in his dissenting opinion in 
State v. Russell, 122 Idaho 488, 835 P.2d 1299 (1992), quoting from the Idaho Judges 
Sentencing Manual, page 800. The same arguments apply to parole. 
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       'Should probation be granted? 
 
       'Probation is important to the state and the defendant and is a desirable disposition in 
appropriate cases because; 
 
       '(I) It maximizes liberty of the individual while at the same time vindicating the 
authority of the law and effectively protecting the public from further violations of law; 
 
       '(II) It affirmatively promotes the rehabilitation of the offender by continuing normal 
community contracts; 
 
       '(III) It avoids the negative and frequently stultifying effects of confinement which 
often severely and unnecessarily complicate the reintegration of the offender into the 
community; 
 
       '(IV) It greatly reduces the financial cost to the public treasury of an effective 
correction system; 
 





 For the foregoing reasons, the defendant urges this Court to exercise its discretion 
to modify the sentence in this matter by reducing the fixed time to equal the amount of 
time already served, thereby making the defendant immediately eligible for parole, and to 
reduce the full indeterminate sentence to ten years, with credit for time served. 
 
 Respectfully submitted. 
 
 /s/ Michael G. Pierce     December 13, 2017 
  Michael G. Pierce     Date 
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